




















On The Legal Side

ENFORCEMENT UPDATE

Courtesy of Law Offices of
Robert D. Powell, Washington, D.C.

Until very recently it had been a time
honored policy on the part of the FAA to
hold the *‘Captain of the Ship’’ responsi-
ble for each and every violation taking
place under his command, regardless of in-
volvement. In a recent case, the National
Transportation Safety Board seems to be
fostering some changes. McArtor v.
Leenerts, Docket No. SE-7827, EA-2845,
November, 1988.

In this case, prior to commencing an
air carrier flight, while encountering ex-
treme weather conditions, a first officer
misheard a clearance. He was wearing
a headset, and copied the clearance down
on the flight plan. The Captain ques-
tioned the clearance, as it varied from
what was usually applicable at that airport,
but it was assumed that the extreme
weather conditions caused a change.
Having been assured as to the correctness
of the clearance by the first officer, the
Captain relied upon it, and accordingly
conducted the operation. A violation was
filed.

The FAA argued that the Captain was
not reasonably entitled to rely on his first
officer, and as pilot-in-command, would
nonetheless be responsible. The NTSB
disagreed, striking the violation. In past
cases, a Captain’s burden in avoiding an
action had to be predicated on a claim that
he was busy; that he did not hear the
clearance, and that it was reasonable for
him to have relied on his first officer. In
finding the lack of ultimate responsibility,
the NTSB focused on the duty of the first
officer to obtain the clearance, and that it
was reasonable for the Captain to rely on
highly experienced first officer.

In cases dealing with deviation from
ATC instructions it is important to im-
mediately preserve CVR data, if available,
and to quickly obtain copies of all taped
transmissions, including those of telephone

“conversations with the FAA. Airman

should avoid admitting to anything, as
FAA has the burden of proving a violation.
For example, in a TCA incursion matter
handled by this office, the only evidence
of the incursion was the airman’s admis-
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NDAAA UPDATE

Cynthia Schreiber-Beck

NDAAA AWARD WINNERS & OFFICERS
The following North Dakota Agricultural Aviation Association Award recipients were
announced at the annual banquet in Bismarck:

Operationt: of the "Yéar ... ... .00, J.B. Lindquist, Air Dakota Flite, Hetting. _
ROk O e e T I o g Eiir e a e nn s s e David Hart, Langdon
Bilotof the Year . - . Ty s et deien & Sultge taiens e Rochard Sigurdsen, Walhalla
WOmaN Of 'the Year | . 7. . 0hies « v oo noe san Mildred Walkinshaw, Argusville
The newly elected officers for the NDAAA include:
PRGN .. oot e o M o o7 iha John Lefforge, Starfire Co., Ellendale
Vice-President s oM. 5 o e catnpl. Cameron Wischer, Wischer Aviation, Grandin
SeciTreasirer 0yl & . N Gerald S. Beck, Tri-State Aviation, Wahpeton
INARA DITCCOr i s e o e fere s s Ron Deck, Sky Tractor Co., Hillsboro
INIWETHREEUOT . v o5 o e e one iasare cootate Steve Hett, Hett’s Agri Service, Mohall
SW BDIECIOr " K. st amisieralaie s o s'e 5 N Euis J.B. Lindquist, Air Dakota Flite, Hettinger
INE IMPECIOr™. . ok o s R AT P Jack Elliot, Jack’s Aerial Spray, Drayton
SE DIrector . . oo - soromwies Seeas Marlin Haberstroh, Ness Airspray, Lisbon

Lynn Larson of Dusty’s Spray Service, Fargo will continue as the FAA Liaison
Officer and Bill Beeks of Central Flying Service, Washburn, serve as Lobbyist with J.B.
Lindquist as the Alternate Lobbyist.

NCASE WELL ATTENDED

The National Congress on Aviation and Space Education in St. Louis, March 30,
31, and April 1, 1989, was attended by nearly one thousand educators. Sponsored by
the Civil Air Patrol, National Aeronautics and Space Administration, and the Federal
Aviation Administration, this congress allowed the participants to increase their knowledge
in the area of aerospace education and become more familiar with curriculum materials
available for use in their classrooms. The National Agricultural Aviation Association
exhibited at the congress and introduced their new junior/senior high curriculum guide
as well as distributed ‘‘apples to the teachers’’ as a rebuttal to the Alar scare. Ruthanne
Koch of Colorado, Cynthia Schreiber-Beck of North Dakota and Rick Reed and Harley
Curless of Illinois piloted the NAAA booth and spoke to the attendees about the
role of agricultural aviation in the economic production of quality food and fiber for

this country.

sion, captured on tape, as the NTAP data
was not maintained by the FAA. There is
no right to the fifth amendment in an NTSB
proceeding. Finally, the matter needs to be
carefully developed factually before con-
tact with the FAA is initiated.

In a series of unrelated developments,
it should be brought to the attention of all
pilots that the FAA assumes that it has the
right to keep as part of its computerized
records at Oklahoma City all violations,
whether they result in a conviction or not;
records of civil penalty compromises, even
though the same does not result in an ad-
mission or finding of guilt; and a record
of any incident in which a pilot was in-
volved, whether there was a resulting
accident or violation. It is the belief of this
office that such activities are not within the

scope of the Privacy Act, and that the FAA
is improperly maintaining many of its
records. These records are public informa-
tion and have the potential of having an
impact on an airman’s career. If the sub-
ject is of interest, you may obtain a copy
of your airman’s record by writing to:
Federal Aviation Administration,
AFQ-581, Safety Data Branch, Mike
Monroney Aeronautical Center, P.O. Box
25082, Oklahoma City, Oklahoma 73125.

This office has been successful, in
part, with securing modifications to inac-
curacies on such records, and is currently
involved in several cases seeking expunge-
ment of improperly kept materials. If you
have any questions about the process,
please call.

NOMYWS TG

0¢0s X049

 NOISSIWWOD SIOILNVYNCY3Y AN

131S3ND3H NOILO3HHOO ss3dHaay

T088S B10¥E( YMON ‘UOISI[[IA
90€1 Xxog
Aj13)IenQ) UONEIAY Ej0oYE( YLION



